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Me, Jauts J. Barry, Cormissioner | CONCORD, NH. 
Donartrent of Public Wolfare | , 3 


State House Annex 
Concord, Now Hompshire 


Doar Mr. Barry: 


This 4s in reply to your lettor of November 
24, 1953, in which you request our opinion with rospoct to certain quese 
tiong which have:arison coneorning the Portsrouth Homamaker Project 
which is to bs sponsored and administored jointly by the Dopartnent of 
Public Welfare and the State Mepartnont of Health with funds made availe 
able to the latter through a Iedoral grant. 


You first inquire whether any liability 
nicht be incurred by either department undor the State L-bor statutes 
in initiating and administering this procran, Assistant Conri.ssioner 
Thompson has advisod us that you specifically wish to know whother 
eithor departnent beeores subject to the Workncn's Compensation A: t. 
Our answer 45 in the nozative. Your letter indicates that the po: sons 


who are to perform tho homenaking functions will be recruited threugh 


the Now Nampshire Exploynent Service to perform domostic services on 
an occasionzl and internittent basis. Casual employment and donostie 
services aro specifically excepted from operation of our Workmen's 
Compensation Act. See RSA 281:2, I. 


| Your second inquiry is whether eithor departe. 
mont might be held liable for tho erployer's share of Fadoral Old-Age 
and Survivors Insurance payments, te answer in the nogative. Under 
the Social Sacurity Act the term "erployee" means “any individual who, 
unjor the usual common law rules applicable in dotermining the onployare 
exployce relationship, has tho status of an employoe . ..” 42 U.5.6.A. 
es. 410(k)(2), At common law the relationship of omployer and employee 
exists only when tho person for whom the work 4a done has the right to 
control and direct the work not only as to the rasult to be accomplished 
by the work but.as to the details and means by which that result is to — 
bea acconplished, 35 An.dur., Master and Servant, oe 3. From your letter — 
ani our conforences with Assistant Commissioner Thompson it 4s our undore 
standing that noithor of the tvo State Departments involved nor the 


diroctor employed to supervise the. project will exercise any control over 
the horenskers with respect to the services thoy perform either as to the = =. 
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result to be accomplished or 
/details of the work. Wo thus conclude that the homomakers will not 


be "employoes" of any state nnerey WAND the meaning of the Social 
Security Act. 


Your final question is whether either 
departmant might incur any liability with respect to any injuries 
that might be sustained by the homemakers in performing homemaking 
functions in private hones or while ai to or from private homes, 
_We reply in the negative. 


It ie weld established that ti... State 
cannot ba sued in the absence of a statute authorizing it or without 
its consent either expressly given or clearly implied, Bow v. Plurmer, 
79 Kelly 23; St. Reris Panor Co. ve Wator Resources Board, 97 NH. 164; 
Tinn ve Uoinoetiow Hampshire Interstate Bridca Authority, 92 N.H. 268, 
While is “legislature has authorised suits against the. State for claims 
founded upon express or implied contracts (RSA 491:8) no such consent 
haa been given for suits based upon erie for personal injuries or 
property damage. 





Vory ee ae. 


George T, Ray, dr. 
Assistant Attorney General 
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